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asking him to fill an inclosed application blank. Held, that the plaintiff's 
application was a mere offer, which, for want of acceptance by the pro- 
moters, did not create a contract. Feitel v. Dreyfous et al. (1906), — La. — , 
42 So. Rep. 259. 

The plaintiff, Feitel, claimed that the filling out and mailing of the appli- 
cation form to the promoters effected a contract of subscription, and asked 
for appropriate relief. It appeared that Feitel being solicited to subscribe by 
the promoters' agent, authorized him to enter his (Feitel's) subscription for 
$50,000. Apparently nothing came of this except that the promoters learned of 
his desire to subscribe and sent him this letter : "German-American National 
Bank * * * Dear Sir: Referring to your application for stock in the 
above bank, we shall thank you to fill and sign the enclosed slip and return 
it by first mail to the undersigned. Thanking you for your prompt atten- 
tion, We remain, * * ." This inclosed slip read: "Kindly place on the 
subscription list of the German-American National Bank my name for. . . . 
shares at the price of one hundred and fifty dollars (150) per share, being 
one hundred dollars (100) par value and fifty dollars (50) surplus, subject 
to allotment by the organization committee. I bind myself to pay for this 
stock on the call of the organization." The plaintiff filled in the blank for 
100 shares, and returned it to the promoters who subsequently divided up 
the stock among themselves, their relatives, and friends, who had no* pre- 
viously subscribed, allotting to themselves stock in excess of their previous 
subscriptions. The case is decided on the authority of the English cases, 
and accords with American conceptions of contract law. The proposal of 
the agent and the request contained in the letter from the promoters amount 
merely to an "invitation to do business." It is as if the plaintiff had received 
a prospectus. The letter from the promoters was not an offer. On that 
point the court say : "The sending back to Breton and Dreyfous of the 
slip which they had sent to plaintiff after the latter had filled it up with 
the number 'one hundred' written therein as indicative of the number of 
shares which he desired to take, was certainly not responsive to any par- 
ticular proposition which had been made to him to subscribe. Art. 1805 of 
the Civil Code requires that the acceptance to form a contract must be in 
all things conformable to the offer." In England notice of allotment is 
necessary to complete the contract of subscription. Cook, Corporations 
(5th Ed.), § 56. The court in this case accepts the English rule, declaring, 
"The plaintiff was at liberty to withdraw his application until notified it had 
been accepted.*' Authorities on the subject of application and allotment are 
23 Am. & Eng. Ency. Law, p. 791; Beach, § 514; Cook, §§ 23-56; Elliott, 
§ 351. Re London Northern Bank, 81 L. T. R. 592 (Cited in Wilgus' Corp. 
Cases, Vol 1, p. 509). The cases collected by these writers are decided by 
English courts. 

Easements — Way of Necessity — Relation of Parties. — That there may 
be a way of necessity over plaintiff's land it is necessary that there be no 
other way by which the parties claiming the right can reach their land, and 
it is not enough that the only manner by which a wagon or team can reach 
defendant's land is by passing over the way described. Bully Hill Copper 
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Mining & Smelting Co, v. Bruson et al. (1906), — Cal. App. — , 87 Pac. 
Rep. 237. 

The court adopts the doctrine of strict necessity. A way of necessity 
cannot exist unless there is "no other way." And such, according to Wash- 
burn on Easements and Servitudes, p. 259, seems to be the law settled 
beyond controversy. McDonald v. Lindall, 3 Rawle 492; Hall v. McLeod, 
58 Ky. (2 Mete.) 98, 74 Am. Dec. 400; O'Rorke v. Smith, 11 R. I. 259, 23 
Am. Rep. 440; Appeal of Francis, 96 Pa. St. 200. But the better rule and 
that adopted in some of the latest and most important cases is that the 
necessity must be a reasonable one. Jones on Easements, § 315; McFarland 
v. Baugh, 15 S. W. 249; IVhitehouse v. Cummings, 83 Me. 91, 21 Atl. 743; 
Hetfield y. Baum, 35 N. C. (13 Ired.) 394, 57 Am. Dec. 563. In determining 
the question of a right of way, reasonable, not strict, necessity is the test; 
but such right is determined not on the ground of necessity alone, but by 
the acts of the parties, and in the light of circumstances. Goodall v. God- 
frey, S3 Vt. 219, 38 Am. Rep. 671 ; Wilson v. Garrard, 59 111. 51 ; Pettingil 
v. Porter, 90 Mass. (8 Allen) 1 ; Camp v. Whitman, 51 N. J. Eq. (6 Deck.) 
467, 26 Atl. 917. However, in order that there may be a way of necessity the 
relation of grantor and grantee must have existed between the parties. 
Washburn on Easements and Servitudes, p. 258; Taylor v. Warnaky, 55 
Cal. 350, and as the record in this case did not disclose such relation, but 
simply the fact that all the land was originally part of the public domain and 
hence owned by a common grantor, the elements necessary to create a way 
of necessity were not present, and the decision might well have been based 
upon that point alone. 



Equity — Jurisdiction — Bills of Peace. — The complainant, a corporation, 
claiming the exclusive right of fishing in a certain body of water, filed a 
bill against a number of persons, to restrain them* from fishing therein, and 
from committing trespasses incidental to such fishing. The defendants 
claim the right to fish, and to cross uncultivated land in order to fish, under 
a state statute, as members of the general public. Held, that such a bill was 
analagous to a Bill of Peace, and if good on the merits could be maintained, 
as there was no adequate remedy at law. Percy Summer Club v. Astle et al. 
(1906), (C. C. Dis. N. H.) 145 Fed. Rep. 53. 

The jurisdiction of courts of equity over cases of this kind has long been 
recognized. Mayor of York v. Pilkinton (1737), 1 Atk. 282. This juris- 
diction was assumed because there was no adequate remedy at law, and 
because any attempt to obtain a remedy at law would result in a multiplicity 
of suits. Tozvn of ML Zion v. Gillman (1880), 14 Fed. Rep. 123. There 
must be, however, the existing right to some relief. Turner v. City of 
Mobile (1902), 135 Ala. 73. Such bills, called Bills of Peace, are divided 
into four classes by Mr. Pomeroy. The principal case belongs to the "fourth 
class." Pomeroy, Equity Jurisprudence, (3rd Ed.), Vol. 1, § § 245-246. 
Smith v. Dobbins (1890), 87 Ga. 303, 13 S. E. Rep. 406. The modern courts 
have extended this jurisdiction of the court of equity beyond technical Bills 
of Peace, and have held that bills "analagous to" or "within the principle 



